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MISCELLANY. 



Construction of Recent Virginia Boundary Statute. — Acts March 
4, 1912, entitled "An ACT to authorize the ascertainment and des- 
ignation of the boundary line of real estate." provides "That any 
person having an interest in real estate upon petition filed in the 
court which would have jurisdiction in an action of ejectment con- 
cerning such real estate, shall have the right to have ascertained and 
designated by the said court, the true boundary line or lines to such 
real estate as to one or more of the coterminous landowners. All 
persons interested in the coterminous real estate shall be made par- 
ties to the said petition which shall be matured for hearing as pro- 
vided for maturing an action of ejectment, except that it shall not 
be necessary to serve a copy of the petition. The trial shall be con- 
ducted as other trials at law and the same rules of evidence shall 
apply and the same defenses may be made as in other actions at 
law; the trial by jury may be waived by consent of parties, the judg- 
ment of the. court shall be recorded in the common law order book 
and in the current deed book of the court, and indexed in the name 
of the parties to the petition. The court may upon application of 
either party to the petition, by order in term time or in vacation, 
direct such survey or surveys to be made as may be deemed nec- 
essary. The judgment of the court shall, unless reversed, forever 
settle and determine and designate the true boundary line or lines in 
question, and be binding upon the parties to such petition, their heirs, 
devisees and assigns. The judgment of the court shall be subject 
to the review by the supreme court of appeals of the state upon writ 
of error.' 

Purpose of Act. — The title of the act is, "To authorize the ascer- 
tainment and designation of the boundary lines of real estate" and it 
was the intention of the legislature to provide a summary method 
and a proceeding by which disputes concerning boundaries might 
be settled and determined without having a great deal of technical 
formality about it. and the true boundary line or lines between co- 
terminous landowners or claimants designated, the determination of 
the dispute to be by trial before a jury, or the judge of the court 
where trial by jury is waived by the parties to the controversy, and 
upon issue or issues joined between them as iin other actions at law. 2 

Jurisdiction. — The act provides that the petition shall be filed in 
the court which would have jurisdiction in an action of ejectment 
concerning such real estate. 3 

Who May File Petition. — The Act provides that any person having 
an interest in real estate may file such a petition.* 

1. Acts of Assembly, 1912, p. 133. 

2. Wright v. Robey, 86 S. E. 71. 

3. See Act, supra. 

4. See Act, supra. 
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Parties. — All persons interested in the coterminous real estate 
shall be made parties to said petition. 5 

The Petition. — It is provided by the act that the proceedings shall 
be by petition. A petition which makes all persons interested in the 
coterminous real estate parties, which describes the petitioner's own- 
ership of a certain lot of land, describing- said lot of land, giving its 
location and the sources of the petitioner's title thereto, the bound- 
aries of the said land, the ownership of the lands of the defendants 
adjoining the petitioner's land and then sets forth that the part of the 
southern boundary line of petitioner's land, which divides it and the 
land of one of defendants and the whole of the western boundary 
whicli divides petitioner's land and the land of another defendant, 
remains undefined and is undetermined and indefinite, and praying 
that said disputed, undetermined, and unascertained lines might be 
ascertained and designated by the court as between petitioner and 
the mentioned coterminous landowners, according to the provision 
of the statute — is apparently sufficient. 6 

How Defense Pleaded. — Defenses should be set up by plea and not 
by way of answer, since the proceedings are in law and not in 
equity, as the clause regulating the procedure under the act, pro- 
vides that the remedy shall be on petition tiled, which shall be ma- 
tured for hearing as in ejectment, except that it shall not be neces- 
sary to serve a copy of the petitioner, and that the trial shall be 
conducted as in other actions at law. 7 

In Wright v. Robey, Sfi S. E. 71, it is said: ''The first assignment 
of error is to the ruling of the court striking out the answer filed by 
plaintiffs in error to the petition of defendant in error. It is con- 
tended that, because the defendant in error had incorporated two is- 
sues in 'her petition, the claimed location of her southern line and 
the claimed location of her western line, a plea which by the rules 
of pleading directed the court's attention to a single point is not 
suited to a defense to the petition, but the defense should be set up 
by way o'f answer, as though the proceeding was in equity. 

"This contention is not only without merit, but is wholly incon- 
sistent with a further contention made by plaintiffs in error, viz., 
that this in fact is merely an action of ejectment to try title to, and 
recover from plaintiff in error Frank Wright possession of a small 
tract of land containing (exclusive of a certain railroad right of way) 
about 1J4 acres. The record plainly shows that the proceeding is 
purely and solely one pursuant to the statute, supra, which provides 
in express terms: (1) That the remedy shall be 'upon petition filed.' 
etc.; (2) that the petition 'shall be matured for hearing as provided 

5. See Act, supra. 

6. Wright v. Rabey, 36 S. E. 71. 

7. Wright v. Robey, 86 S. E. 71. 
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for maturing an action of ejectment, except that it shall not be 
necessary to serve a copy of the petition;' and (3) that 'the trial shall 
be conducted as in other actions at law.' 

"It is to be observed that the second provision of the statute 
expressly prescribes the procedure of a defendant after the filing of 
the petition, in that it expressly adopts, in substance, at this stage 
of the proceeding, the pleading prescribed in an action of ejectment 
for the defendant." 

Where pleas on which issue was joined set up all matter con- 
tained in a plea which was rejected, such rejection, if erroneous, was 
harmless. 8 

Surveys. — It is provided by the act that "the court may upon the 
application of either party to the petition, by order in term time or 
vacation direct such survey or surveys to be made as may be deemed 
necessary."9 

It is to be noted that the act provides that the survey must be 
made upon the application of either party to the petition. Can the 
court on its own motion direct a survey? The question has been 
answered in the affirmative. 

In Hamman v. Miller, 116 Va. 873, 83 S. E. 382, it is said: "The 
action of the court in directing the survey is assigned as error, and 
several grounds of objection are stated — one that the court had no 
authority of its own motion to direct a survey, since the statute au- 
thorizing this proceeding provided that: 'The court may upon the 
application of either party to the petition, by order in term time or 
vacation, direct such survey or surveys to be made as may be 
deemed necessary.' The provision quoted was not intended to pre- 
vent the court from ordering such survey or surveys as it might 
deem necessary in order to give effect to its judgment as to what 
constituted the boundary line between the parties by locating and 
marking the line on the ground. The court's ascertainment of the 
boundary line might not be satisfactory to either party. Neither 
of them might ask for a survey to locate such line on the ground. 
In such a situation, or in any other when it deemed it necessary to 
give effect to its decision, it would not only have the right, but it 
would be the court's duty, to have such survey or surveys made 
as it deemed proper." 

Directions to Surveyor. — -Where the directions given the surveyor 
told him at what point to begin and to what points he should run 
in making the survey, and the survey was ordered to be made forth- 
with, such directions are apparently sufficient. 10 

In such case, where there was no exception to the surveyor's re- 

8. Wright v. Robey, 86 S. El 71. 

9. See act, supra. 

10. Hamman v. Miller, 116 Va. 873, 83 S. E. 382, 383. 
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port, either as not in accordance with the directions or as made 
without notice, objections that the direction to the surveyor was too 
indefinite, that the survey was to be made during the term with- 
out notice, that it involved persons not parties to the proceeding, 
and that defendants were not permitted to except to the action of the 
surveyor, or to the survey, were without merit. 11 

Evidence. — Since it is provided that "the trial shall be conducted 
as other trials at law and the same defenses may be made as in other 
actions at law," evidence which would have been admissible in an 
action of ejectment or unlawful detainer, involving the boundary 
line between the parties, is admissible both by the terms of the act 
itself and upon general principles." 12 

Where plaintiff introduced surveyors as witnesses, who produced 
two plats made by them, explaining how a certain line on one had 
been determined, stating that it was run on the best information they 
could obtain, such testimony and the plats were admissible in evi- 
dence. 13 

Where a court commissioner's deed in a prior suit conveying the 
land claimed by plaintiff was offered in evidence by the latter, such 
deed was properly received as evidence of the boundaries; it not be- 
ing open to collateral attacks by strangers to the suit in which it 
was given, limiting its efficacy to giving only color of title. 13 

Where the establishment of a corner at a hickory and two black 
oaks referred to in a previous deed of partition aided the court in 
ascertaining the division line in dispute, deeds calling for a corner 
at a hickory and two black oaks were admissible, under the general 
rule that whenever deeds conveying adjacent land identify and fix a 
disputed boundary, they are admissible in evidence. 14 

Where both parties claimed under a deed of partition and one of 
the disputes was as to the location on the ground of the division 
line between certain lots as partitioned, evidence that an old fence 
was on, or intended to be on, the division line, and that the parties 
or their predecessors in title had recognized it as the line between 
the two lots, was admissible, in view of act. 15 

Where a. deed was admitted in evidence, which was not introduced 
in any wise to show any boundary line between the plaintiff and such 
defendants as later brought error, any error in its admission was 
harmless as to such defendants. 16 

11. Hamman v. Miller, 116 Va. 87:!, 83 S. E. 382. 

12. Hamman v. Miller, 116 Va. 873, 83 S. E. 382. 

13. Wright v. Robey, 86 S. E. 71. 

14. Hamman v. Miller, 116 Va. 873, 83 S. E. 382. 

15. Hamman v. Miller, 116 Va. 873, 83 S. E. 382. 

16. Wright v. Robey, 86 S. E. 71. 
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Instructions. — Where there was a. large number of witnesses in- 
troduced, as well as a mass of documentary evidence, an instruction 
that the proceeding was pursuant to a statute that provided a sum- 
mary method by which disputes between coterminous landowners 
as to boundaries might be determined without a great deal of tech- 
nical formality, and that it was for the jury to consider the evidence, 
and upon it to determine the true 'boundary between the parties, 
fairly submitted the case to the jury.i? 

Judgment. — Where plaintiff offered in his petition to accept a 
certain line as the true boundary, but defendant did not accept such 
offer, and contested plaintiff's right to such line defendant cannot 
claim that it was error not to limit plaintiff's recovery to the offer.18 

In Hamman v. Miller, 116 Va. 873, 83 S. E. 382, 384 it is said: 
"In the petition of the defendant in error commencing this pro- 
ceeding he states that he is willing to accept a certain line de- 
scribed therein as the true boundary line between him and the plain- 
tiffs in error. The line ascertained and designated by the court is 
more favorable to the defendant in error at certain points than the 
line described in the petition. It is insisted by the plaintiffs in 
error that it was error in the court not to hold the defendant in er- 
ror to the admission made in his petit-ion. There would be force 
in that contention if the plaintiffs in error had agreed to the line 
which the defendant in error stated he was willing to accept as 
the boundary line. But the petitioner's offer was not accepted; his 
right to said line was denied by the plaintiff in error in their 
pleadings and by their proofs. The plaintiffs in error having re- 
fused to accept the offer of compromise made in the petition of the 
defendant in error, they had no right to claim any benefit from 
such offer." 

Review of Proceedings. — "The judgment of the court shall be sub- 
ject to the review by the supreme court of appeals of the State upon 
writ of error." 1 " 

Where the case is submitted to the court without a jury, and a 
party excepts to the decision as contrary to the evidence, and 
only the evidence ;s certified, the appellate court will give the 
judgment of the trial court the same effect as a verdict. 20 

In Hamman v. Miller, 116 Va. 873, 83 S. E. 382, 383, it is said: 
"Another error assigned is that the line as ascertained and desig- 
nated by the judgment of the court is not in accordance with the 
evidence. The evidence introduced by the parties to sustain their 

17. Wright v. Robey, 86 S. E. 71. 

18. Hamman v. Miller, 116 Va. 873, 83 S. E. 382. 

19. See Act, supra. 

20. Hamman v. Miller, 116 Va. 873, 83 S. E. 382. 
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respective contentions as to the boundary line in dispute is- con- 
flicting. While the line as ascertained by the court is not in ac- 
cord with the contentions of either party, its judgment is not only 
not contrary to the evidence, but is fully supported by it when con- 
sidered as on a demurrer to evidence, as it must be by the terms 
of section 3484 of Pollard's Code. Where a case at law, as this 
was, is submitted to the court for its decision without the inter- 
vention of a jury and a party excepts to the decision on the ground 
that it is contrary to the evidence, and the evidence and not the 
facts is certified, as in this case, the rule of decision in the appel- 
late court is to give the judgment of the trial court upon the evi- 
dence the same effect as if it were the verdict of a jury. Martin v. 
Richmond Ry. Co., 101 Va. 406, 44 ,S. E. 695; Gray v. Rumrill, 101 
Va. 507, 44 S. E. 697." 

L. B. W. 



IN VACATION. 



During the trial of a recent homicide case in Charlottesville, a 
grizzled old man was called as an expert on firearms. The Common- 
wealth was examining him to determine his qualifications in this re- 
spect. 

"What do you know about firearms?" asked the examiner. 

"Well," replied the witness, "from '61 to '65 that was my business." 

He qualified. 



Luke had been sent to the store with the mule and wagon. What 
happened is told in Luke's end of the conversation over the telephone 
from the store. 

"Gimme seb'n-'leben. 

"Gimme dat number quick, please'm. 

"Dis yer's Luke, suh. 

"Dis yer's Luke, I say, suh. 

"I tuk de wagon to de sto' fo' dat truck. 

"Yas, suh, I'm at de sto.' 

"Dat mule, she balk, suh. 

"She's balkin' in de big road, near de sto'. 

"No, suh, she ain' move. 

"No, suh, I don' thing she's gwine move. 

"Yas, suh, I beat 'er. 

"I did beat 'er good. 

"She jes' r'ar a li'l bit, suh. 

"Yas, suh, she kick too. 



